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PREFATORY NOTE 


This paper presents one of a series of digests of foreign mining legisla- 
tion and court decisions which is being prepared in advance of a general report 
relative to the right of American citizens to explore for minerais and to own and 
operate mines in various foreign countries. This interpretation of the laws of 
El Salvador has been prepared from the best available information in Washington, 
but is released subject to correction and amplification, if necessary, by the 
proper American diplomatic and consular officers to whom it is being referred 


through the courtesy of the Department of State. 


Under the terms of the Code of Commerce (arts. l12ff.), foreigners living 


in El Salvador can engage in business on the same terms as nationals. This 
involves - except for those with a working capital, of less than a thousand pesos 
(= $434.00) - inscription in the merchants! register, which can be refused only in 


case of manifest disability of a permanent nature. 


SYNOPSIS OF LAW 


To the State belong: 


(a) All] minerals or substances which constitute deposits of a 
nature distinct from the components of Jand, such as those 
containing metals or metalloids used in industry, and beds 


of precious stones. 


(b) Products derived from the decomposition of roclis, whenever 
they require underground wor'cing. 


(c) Phosphates that can be used as fertilizers. 


(d) Solid mineral combustibles. 


(e) Petroleum and the Per CeauOne whether solid, liquid or 
gaseous. 

1 The Bureau of Mines will welcome reprinting of this paper, provided the follow- 
ing footnote aclmowledgment is made: “Reprinted from U. S. Bureau of Mines 
Information Circular 6336." 

: Principal translator, U. S. Bureau of Mines. 
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Only the first tvo of the foregoing classes are governed by the general 
provisions of the code. In the absence of an express statement to the contrary, 


the other three (i.e. vhosphates and fuels) are subject to the special rules con- 
tained in Chapter XXVI of the same code (art. 12). m 


Sand and gravel, building stones, clays, limestone, dolomite (magnesian 
earths) and salt belong to the owner of the surface rights (Art. 13). 


Water 


The mine owner is entitled to use and profit by any waters strucix inside 
his worlzings and has the right to dispose of any substance held by them in 
suspension or solution. He can not, however, claim damages when such waters 
diminish or become exhausted by reason of the drainage of other mining estates.> 


On the other hand, should the mine worltings lead to the exhaustion or 
diminution of others' springs, the owners of the latter have power to recover the 
waters belonging to them, but without depriving the mine owner of any that he 
needs for the operation of his plant (art. 16). 


To ma'ze use of the slags and slimes found in abandoned smelting or ore- — 
dressing establishments, a special concession is required. ‘hen they are on 
private land, they belong to the landowner (art. 23). 


The waste rocic from abandgoned mines can not be conceded separately from 
the mine (art. 24). 


No mine concession can be granted until the metal or other substance men- 
tioned in the denouncement has been discovered (art. 25). 


Mine concessions are without limitation of time, so long as the concession- 
aire complies with the conditions imposed upon him by the law (art. 22). 


The mining industry is declared to be of public utility, and consequently 
the ovmers of mining estates have the right of expropriation in the cases and on 
the terms referred to in a later section of this digest. 


Prospecting 


In the case of the State-ovned minerals - all five classes - and regardles: 
of soil ownership, permission for prospecting is granted by the Governor of the 
department. The following conditions, however, must be complied with: 


i a a a 
38 Amining estate is defined as the claim (pertenencia) or aggregate of continuous 
'  elaims protected by an original title (from the State) or by a deed derived 

from such title (art..15). | 
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In orcer to prospect within the area of a settlement, the pros= 
pector must present to the Governor the authorization of one 


National Executive Power. 


2. In the case of planted or improved lands privately owned, 
whether urban or rural, the landowner's permission is required; 
but if he refuses it, the prospector can resort to the Governor, 
who either grants or rejects the request after an audience with 
the parties and also, if he thin‘cs it advigable or if either of 
the parties asks it, after obtaining the opinion of an engineer 
or land conveyor. ..The Governor's resolution can be appealed to 


the National Executive. 

The permit is granted for 60 days, but this period can be extended 
60 days at a time, at the Governor's discretion, for a total ieee 
not exceeding one year. 

The zone to be prospected is a circle with a radius not exceed- 


ing 500 meters. During the prospecting period, the prospector 
has the sole right to present denouncements of mining claims 


within his specified zone. 

In case of dispute between the prospector and landowner regarding 
the boundaries of the prospecting zone, the burden of proof rests 
upon the prospector. | | 
; the distance at which prospecting may be permitted from buildings, 
. -Yailways, public dams, etc., is to be determined in each case by 
_ the Governor (with a report by experts if necessary). 


4 


In the case of petroleum, the curation of the prospecting period 
and the size of the zone are to be specified in the concession 
made by the Executive Pover. But in orcer to put dom a test 
well at a particular place vithin such zone, permission of the 
Governor is required under such of the foregoing conditions as 
are compatible with the concession. (Art. 27.) 


The landowner may require the prospector to maize payment in advance or to 
furnish bond for the indemnification of any impairment that might result from the 
exploration - according to agreement or expert appraisal - and he is also entitled 
to payment of any adcitional damage anc. detriment that may result. (Art. 28.) 


‘This subject is further discussed ln the section on" Indemnities." 
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Higeoverise 


The discoverer of a mine containing any of the State-owned minerals - 
classes (a) and (b) - is entitled, upon application, to the concession thereto, 
but he must indemnify the owner of the surface rights for the value of the land 
to be occupied, and must pay for any damage. which the property actually suffers, 
as well as furnish bond to answer for any which may result thereafter. Until 
these reouirements have been complied with he can not.begin work, (Art. 29.) 


Even though a mineral deposit has been prospected before, the finding of 
minerals in it by a later prospector is regarded as a discovery, provided no 
prospect concession is in force there at the time and that the deposit has not 
been comprised in a | Previous mining concession (art, eo 


When the discovery is made in a nev éisérict - i.e. at least 10 kilometers 
from a mine (whether in actual operation or abandoned) where the same sort of 
mineral is procuced - the discoverer may be granted up to 10 continuous claims on 
one of the veins discovered and five additional claims on each of any others that 
he discovers at the same time. (Art. 32.) 


As regards the privileges just stated, those who relocate on mineral lands 
that have stood abandoned at least 20 vears are regarded as discoverem of new ones. 
(Art. 34.) The discoverer of a vein or deposit on mineral. land already kmown -- 
that is, distant less than 10 kilometers from a mine where the same sort of mineral! 


is or has been produceé -~- is entitled to only eight claims, likewise in a single 
block. (Art. 33.) 


Discovery of any of the State~otmed minerals - classes (a) and (b) = other 
than the one on which a concessionvas based entitles the concessionaire to exploit 
it within the boundaries of his claims; and if he wishes to exploit it beyond 
those limits, he has the rignt to denounce it and apply for a special concession. 


In either case, he must pay any taxes, fees, or contributions required 
with regard to the mineral and its exploitation, and must give immediate notice 
to the Governor of the department. (Arts. 35, 37.) 


: _ The discovery in a prospecting zone of some mineral other than the one for 
Which ‘the permit was obtained entitles the permit holder to preference in obtain- 
-ing the concession of such mineral. (art. 36.) 


-:. The State-owned minerals of etasses (c), (ad), end (e) are excepted from 
the foregoing rules. But the discoverer of any of these, if he holds a prospect 
permit or is the “owner of a mining estate," is entitled to a certain degree of 
preference as to concession, as set forth in article 38 of the code. 

Any one who maxes a discovery while working on the property of another and 
for the latter's account, in return for a wage or salary, discovers for the 
employer (art, 39). 
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Mining Claims (Pertenencias, 


The pertenencia is the unit of mining property, indivisible as to all acts 
and contracts affecting ownership. It is defined as a prism of unlimited depth, 
bounded beneath the surface by the four vertical planes corresnonding to the vro- 
jection of a horizontal. square 100 meters.to a side. Its area, therefore, is 
1 hectare, measured on a horizontal plane (art. 40). 


Acquiring Title 


Omership of mines is acquired originally from the Nation, through a con- 
cession made by the competent authority, or subsequently by any other legally 
recognized means of transfer; those provisions of the Civil Code relating to 
general property are applicable to mining property in all matters not covered by 
the Mining Code. (Arts. 18, 14.) 

Denouncement 1s the written notice given to the Governor of the Gepartment 
either (1) of having discovered one of the State-owned minerals, class (a) or (b); 
or (2) of a mine which has been abandoned. In the former case, it must be 
accompanied by a sample of the mineral (art. 125). 


After the prescribed record has been made, the Governor instructs the 
cenouncer to demonstrate within six months by means of a shaft, tunnel, boring or 
other working, according to circumstances, the existence of the mi neral or the 


form of the vein or seam, its strike, dip, etc. 


| If the prescribed work has not been done and the denouncer apreared for 
soliciting the concession within the six-month neriod mentioned, he loses all 
right of priority which he had gained, But he still has pover to make another 
cenouncement, and the period may also be extended by the Governor for a further 


period of not exceeding six months (art. 127). 


Notice of the cenouncement is published tnree consecutive times in the 
Diario Oficial, and opposition may be entered within 80 days after the third 


insertion (art. 128). 
LOSS OF TITLE 


Title to a concession may be lost for any of the following reasons: 


l. Failure to perform a reasonable amount of work, except for cause or 
with the permission of the proper authority (arts. 48-53). 


2. Failure to comply with the mining regulations or (in the case of 
special concessions with reference to hydrocarbons, etc.) with the terms of the 


contract (arts. 54, 55). 
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All mines must be worked and exploited in accordance with good mining 
practice, with proper regard to safety, and in conformity to such provisions ag 
may be issued by the Governor for each special case (arts. 105-109). Any 
individual person has pover to aenounce a mine which fails to abide by these con- 
ditions (art. 110). 


In all cases in which mining property is abandoned or forfeited, the 
original ovmer retains his right over buildings, machinery, tools, etc., which 
can be used to advantage by the nev concessionaire, who must pay him the value 
thereof as fixed by agreement or expert appraisal. They may not be destroyed or 
carried away. (Art. 57.) 

EASEMENTS 


Ordinary properties are subject to the following uses in favor of mining 
properties: | 


1. Right of way, including the right to install aerial trams and other 
necessary means of transport.. 


2. Drainage. 

3. Aqueduct. 

4, Ventilation. 

5. Blectric pover transmission. (Arts. 66, 68.) 


Mines themselves are subject to only the two easements of drainage and 
ventilation in favor of other mining properties (art. 66). 


These servitudes are to be established in one of the following ways, in 
the order named: 


l. By consent of the ormer of the property by which the service is to be 
rendered, 


2. By resolution of the Governor of the departinent. 


3. By judicial decisions. (Art. 76.) 


Mining Contracts 


The following are regarded as commercial acts subject to the Code of 
Commerce, in so far as the Mining Code does not specially provide for them: 


1. Mining firms (incorporation of, etc.). 
2. Contracts entered into with reference to the products of mines. 


&, Contracts for the sale and operation of mines. 
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All documents relating to the above matters, as well as the following, 
must be inscribed in the Registro Mercantil: 


1. Titles to mining property. 


é. Notarial instruments and judicial or administrative resolutions 
affecting ornership of mining estates or real rights therein. 


3. Notarial instruments containing a promise to sell mining 
estates or claims. a | oo 


4. Notarial instruments and judicial resolutions affecting the 
operation of mining estates. | _ 


the foregoing is applicable to all five classes of minerals owned by the 
State. (Arts. 85-87, ) | 


Mines and their operating equipment form a distinct property from that of 
the surface, They are classed as inmovables, and any mortgage on the mine affects 
nothing but 1t and the equipment. ‘This latter doeg not include anything extracted 
from the mine, nor the stores and provisions (arts. 101, 102). te ee 


The sale of a mine under a legal contract is incontestable unless actual 
deception can be proved (art. 103). 


Mining Companies, etc. 


Chapter XX of the Code is devoted to mining companies or partnerships 
(sociedades or comunidades), the only distinction betveen the two being that the 
former are and the latter are not based upon a previous contract. In both cases, 
explicitly in the one and tacitly in the other, each member binds himself to con- 


Pe to the expenses in proportion to the part or. share which he represents in 
€ mine, . bo ? 


In the absence of a written agreement, or of proof to the contrary, it is 
Understood that all contribute equally, and share alice in the profit or loss. 


When there is no written agreement as to the mine work, the joint holders 
“re Tequired to select each year one of their number to tale charge of the general 
management of the mine. During the last month of. his term he is required to call 
~ weeting of the partners for the purpose of naming his successor and formulating 
& Program for the following year. Whatever is decided on at this meeting by ‘the 
majority of those present - provided the meeting was-called in the prescribed. 
manner ~ jig deemed to be binding on the whole partnership. | 


= All proceeds from the operation of the mine are to be held in custody, | 
vested, and divided as the annual meeting may determine. 


7 
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The managing partner is obliged to prosecute any partner who fails to 
contribute his share to the expenses, and if he fails to take proper action he 
maces himself personally liable for the debt. He is personally liable, also, for 
any damage which either maliciously or recklessly -he may occasion the. partnership 
through anything he may do or cause to be done which was Dot prescribed Pe the 
general board (i.e. at the annual meeting). 


Company mines are to be operated in accordance with the firm contract, 
except as to matters not covered by it, in which they are to be subject to the 
foregoing rules for partnerships and to the provisions of the Code of Commerce and 


the Civil Code. These same rules — of Chapter XX - are to govern any partnership 
resulting from the nullity of the firm contract. , 


Expropriation.- In case of failure of the parties to agree, the mine owner 
appeals to the Governor of the department for expropriation. This may be invoked 
against any individual or corporation for the purpose of obtaining land required 


for mining or metallurgical purposes. The Governor's resolution, however, may be 
impugned in court. (Arts. 88-91.) | 


The party who suffers expropriation, or his successor, has the'right, 


within a term of one year, to recover ‘Possession of. the land a or Part 
of it, in the poltoyssS cases: | 


Be 


1. When the wens for which the expropriation was authorized is not 


begun within one year or is suspended for one year, exeeet in 
case of force majeure. 


2. When all or part of the land expropriated is put to some use other 


than that for which the expropriation was authorized. 
3. If title to the mining property is forfeited. 


In any of these cases, the party expropriated, or his successor, can not. 
be required to return more than such sum as the expropriator may have paid by way 
of indemnity, or the proportional part in a proper case. 


The action for recovery can not be entered if the condition ceases which 
oer it (art. 92). 


Indemnities 


The following seo viietune apply to all cases in which indemnification ds | 
in order under the Code, 


f 


If the avtdds fail to agree on the amount, the miner (or prospector) 
- must apply to the Governor for an appraisel. 
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The opposite party is allowed three days in which to be heard; and then, 
either on application of one of the parties or of his own motion, the Governor 
calls upon them. to name experts. 


The experts having accepted and been sworn, the Governor sets Place, day, 
and hour for them to begin their work, the two parties also being notified to be 
present. p* | , 


When the experts fail to agree, the Governor names a third, who must 
decide in view of the opinions of the two others. ~ 


In order to give their opinions, the experts must take into consideration: 


1. The intrinsic value of the land occupied, and the depreciation re- 
sulting to the land not occupied. 


&. Whether the land is unproductive, or whether the owner is wont to 
cultivate it. 


5. Whether it is sown or planted, as also the class of sowing or planting 
and the value thereof, | 


4, Whether the damage consists merely in the occupancy of the land. 


5S. Whether the land is liable to stand unused on account of the mine 
work, 


6. Whether the occupancy of the land, even though partial, deprives the 
owner of the gain or benefit occuring to him from the whole of it. 


?. Whether any buildings, works, or constructions are comprised, the 
Class thereof and the value to be assigned them, according to the services which 
they render or the purposes to which ‘they are devoted. (Chapter XXIII.) 


Appeals 


Any order or resolution of the Governors can be appealed, within threé 
days, to the Secretaria de Governacion, except in case of those for which the 
Mining Code specifies some other lind of appeal. 


The Governor is obliged to admit the appeal, and to set the party a 
sufficient term in which to make use of his right, forwarding the case to the 
Superior without delay, 


The resolution of the Secretaria is final (art. 122). 
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Taxes 
The Mining Code (art. 198) authorizes the pxecutive Power to determine 
"the, annual or semiannual fee to be paid by any mines of which concession be made 
. for each claim granted and class of substance being extracted (if the mine be und 
operation) or which has been denounced." But at the time this digest was prepare 


no information was available as to what these fees are, or whether they have been 
established. 


Petroleum, Hydrocarbons, Bityminous 
Minerals, and Phosphates 


All matters relating to petroleum are subject to special concessions to be 
granted by the National Executive Power. His discretion in the matter is un~- 
limited except as to concessions granted to foreign persons and companies. Such 
concessions must always be subject to the following conditions: 


1. That such persons or companies establish their domicile and have lega 


representation in the capital of the Republic to deal with anything that concerns 
their enterprises. 


2. That the concession contain an express statement of the obligation 
which they contract of submitting to the laws in general and to the mining laws 
in particular of El. Salvador, and of not having recourse, as to anything concern- 
ing the mining concession and operation, to the intervention of the Government of 


the country to which they belong, so long as they have not exhausted the resource: 
afforded them by the laws of El Salvador. (Arts. 204 and 205.) 


No transfer of a concession can be made without the consent of the 
Executive Power (art. 206). 


Phosphates, hydrocarbons, and the bituminous minerals can be prospect ed 


like the other minerals owned by the State, but in their exploitation are. sub,ject 
to the same rules as petroleum, 


Phosphates cen not be exported. (Art. 2C8.) 
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